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Pursuant to Section 19.3 of the Judges Act, I am now tabling the Report and Recommendations of 
the Commission on Judges’ Salaries and Benefits, appointed on April 6, 1983 to inquire into the 
adequacy of salaries and other amounts payable under the Act and into the adequacy of judges’ ben- 
efits generally. In accordance with Standing Order 46(4) of the House of Commons, this document 
shall be deemed to be referred to the Standing Committee on Justice and Legal Affairs. 


The Honourable Mark MacGuigan 
Minister of Justice and 
Attorney General of Canada 
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TERMS OF REFERENCE 


On April 6, 1983, the Minister of Justice, the Honourable Mark MacGuigan, appointed the mem- 
bers of the first triennial Commission on Judges’ Salaries and Benefits, as required by a 1981 
amendment to the Judges Act. The terms of reference of the Commission are as follows: 


The Commission shall, pursuant to Section 19.3 of the Judges Act inquire into the adequacy of 
the salaries and other amounts payable under the Act and into the adequacy of judges’ benefits 
generally. 


Without restricting the generality of the foregoing, the Commission shall inquire into and 
report upon the following matters: 


ie 


The adequacy of allowances paid under the Act, and their relationship to judges’ salaries and 
benefits. 


. The adequacy of allowances paid under the Act, and more particularly 


a) allowances for incidental expenditures and non-accountable allowances paid pursuant to 
Section 20 of the Act; 


b) removal allowances paid pursuant to Section 21.1 of the Act; and 


c) conference allowances paid pursuant to Section 22 of the Act. 


. Sabbatical or educational leaves of absence for judges. 


4. The granting of annuities pursuant to Subsection 23(1) of the Act. 


5. The adequacy of Section 20.3 of the Act pertaining to the election of a chief justice or chief 


judge to cease to perform the duties of a chief justice or chief judge as the case may be. 


The Commission shall report to the Minister of Justice upon the results of the inquiry in accord- 
ance with Subsection 19.3(2) of the Act. 


Pursuant to the statutory conditions set out in Section 19.3, the Commission is required to report to 
the Minister of Justice within six months of its appointment. The Minister is thereafter required to 
place its report before Parliament within ten sitting days. 


STATEMENT OF PRINCIPLES 


The Commission believes the position of judge in our society and in our political framework to be 
unique and vital. A free and independent judiciary is the single greatest guarantee of our constitu- 
tional rights and liberties. Under the Canadian Constitution, the judiciary exercises its authority 
independently of the executive and the legislature. The Constitution Act itself evidences this intent, 
by fixing the power to appoint the judges of the superior, district and county courts of the provinces 
upon the Governor General, and by imposing the duty upon Parliament to fix and provide their sal- 
aries, pensions and allowances. 


The place of the judiciary has increased in importance in the light of recent constitutional develop- 
ments in Canada, particularly the enactment of a Charter of Rights and Freedoms. The judiciary 
also plays a greater role in shaping our lives because of the growing complexity of our social and eco- 
nomic relationships. The independence of the judiciary is part and parcel of their unique position. 
For this reason, the salaries and benefits of judges must continue to be dealt with by Parliament and 
only by Parliament, in a manner both as to amount and as to debate which respects judicial 
independence. 


Parliament should fix judicial salaries and benefits in a manner and in an amount which ensures 
financial security for a judge and his family. The level of salary and benefits should also be such that 
the most able members of the practising bar may be induced to accept appointment to the bench 
without being expected to accept a major reduction in their standard of living. The office of judge 
has attached to it security, public service, the power to contribute to legal development and prestige. 
That prestige might not persist in full, however, should a marked difference in the level of remunera- 
tion of lawyers and judges continue, particularly if this were perceived to be a major factor in lead- 
ing many able counsel to refuse appointment to the bench. 


It must be remembered too, that the office of judge has constraints upon it in regard to many social 
and economic activities which the rest of us take for granted. The Dorfman Committee, reporting to 
the Minister of Justice in November 1978, said in this context: 


He must devote himself exclusively to his judicial duties. He may not, as may others, sup- 
plement his income by engaging directly or indirectly in any form of business activity or 
speculative venture. He is required to exercise self-imposed restraints in the market place, 
and must avoid all manner of extra-judicial private or public disputes or involvements. He 
is deprived of the right to vote. He must refrain from being a litigant. He may not partici- 
pate in any tax shelter or other method of lessening the burden of taxation that is available 
to other members of the public. He should not be a landlord nor a lessor of goods. He may 
express no opinion concerning, nor endeavour to influence, the taxation or spending policies 
of any level of government. Even after retirement he will be precluded, for ethical reasons, 
from returning to practice as a barrister. 


Clearly the office carries serious limitations upon it. It is against this background that the Commis- 
sion has considered judges’ salaries and benefits. 
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SUBMISSIONS TO THE COMMISSION 


The Commission would here like to acknowledge the representations made to it by interested 
individuals and the formal submissions made by the Joint Committee on Judicial Benefits of the 
Conference of Chief Justices and the Canadian Judges Conference (supported by the Canadian 
Institute for the Administration of Justice), the Special Committee of the Canadian Bar Associa- 
tion, and Mr. Justice T.D. Marshall on behalf of the northern judges. The Commission also had 
available to it the reports of the Dorfman Committee in 1978, and of the de Grandpré Committee in 
1981, both of which were valuable aids to the work of this Commission. 


JUDICIAL SALARIES 


The Commission accepts the principle that the salaries of the judiciary should be adequate to pre- 
serve the role, dignity and quality of Canada’s judges, and to enable them to provide their families 
with a standard of living commensurate with their position in Canadian society. We wish to empha- 
size that the issue of judicial salaries should not be addressed as though judges were subject to the 
conditions of service of federal government employees. It is our view that the judiciary are public 
servants in the highest sense, and that their salaries, pensions and allowances should reflect the 
esteem in which they must be held. 


We have considered a number of factors and bases for comparison in attempting to formulate what 
we feel is a proper level of remuneration for the judiciary. In so doing, we have had the assistance of 
extensive briefs and representations by the Joint Committee on Judicial Benefits of the Conference 
of Chief Justices and the Canadian Judges Conference, and by the Special Committee of the 
Canadian Bar Association. We have also examined current levels of compensation for senior public 
servants and members of Parliament, and the data available on the income levels of the Canadian 
legal profession. For further comparison, we have examined income data for the judiciary in the 
United States and in the United Kingdom, as it relates to the income of senior public servants and 
legal practitioners in both nations. 


After examining this material, we have concluded that the most appropriate basis for comparison is 
with the salaries or incomes of members of the legal profession of comparable experience, and with 
the salaries of senior deputy ministers. 


It is the Commission’s view that the salary of a superior court judge should bear a reasonably close 
relationship to that of an above average lawyer, because it is the above average lawyer who should be 
attracted to the bench. This does not mean that we consider that judges should be totally recomp- 
ensed for their notional loss of income from legal practice. While judges are precluded from obtain- 
ing the financial benefits and perquisites which they might expect as senior practitioners, they also 
avoid the problems, financial and managerial, involved in the operation of a modern law practice. 
What we do advocate is establishing a salary figure which is not totally disproportionate with that 
which senior members of the bar may reasonably expect to derive from their legal practices, while at 
the same time recognizing that the satisfaction to be derived from public service is both an incentive 
to judicial office and an incalculable part of judicial compensation. 


The submission of the Canadian Bar Association also reminded us of the words of the Honourable 
R.B. Bennett, K.C. (as he then was) in a 1927 article in the Canadian Bar Review: 


“it is important that judges should be appointed to the Bench who are first of all men of 
experience and learning, men of character and men of worth, because the administration of 


justice has rightly been said once to be almost an attribute of the Godhead itself. Now if 
men enjoying large incomes have no ambition to go upon the Bench, it follows that you 
have to fall back upon the second line, and instead of appointing the best men to the judici- 
ary, you have recourse to men of indifferent qualifications in their professions...” 


We chose, therefore, to look at the third quartile income range of lawyers in Canada, as found in the 
Economic Survey of Canadian Law Firms 1982, commissioned by the Canadian Bar Association. 
We did not find this source fully satisfactory, since the response rate was only 6.32% and very few of 
the large firms participated, but it did appear clear that lawyers in the age group from 40 to 65, the 
prime years for judicial service, could also be expected to be earning their highest income in these 
years. Further, it appeared from statistics supplied by the Canadian Bar Association that lawyers’ 
incomes in recent years have risen more rapidly than the Industrial Composite Index. Nor do these 
comparisons take into account the more stringent tax implications for a salaried person, as compared 
to the taxation of one who is self-employed. 


Following is a table submitted to us by the Canadian Bar Association showing the 1981 income of 
lawyers by year of admission to the bar: 


TABLE II 


1981 Income of Lawyers in Private Practice 
by Year Admitted To the Bar 


PARTNERS AND PROPRIETORS 


Year No. First Third No. 
admitted positions Average quartile Median quartile firms 
1935-39 14 $55,396 $28,983 boo, 27 $82,875 14 
1940-44 14 90,616 S503 62,500 136,350 14 
1945-49 61 92,720 50,000 69,800 134,500 50 
1950-54 107 100,578 48,552 80,000 154,300 84 
1955-59 153 99,744 51,596 84,500 142,700 116 
1960-64 176 98,026 52,250 89,400 126,750 126 
1965-69 298 88,687 58,300 79,000 120,036 176 
1970 100 ike) 50,000 72,228 103,523 We) 
1971 108 Heo o0 42,297 65,700 95,269 94 
1972 130 68,489 41,382 58,975 80,325 111 
1973 113 oh) 2183) 305300 59,000 78,900 23 
1974 129 Die bail o 37,060 52,000 73,800 103 
1975 147 Sh 35,000 48,684 68,000 122 
1976 126 50,409 29,824 42,0005 24) 62,750 107 
1977 99 43,855 25,000 40,000 55,000 83 
1978 100 35,770 22,000 34,128 44,550 88 
1979 88 29,444 15,000 29,000 40,000 {& 
1980 36 27,748 15,000 28,000 35.315 34 
1981 14 25.205 14,000 20,000 35,000 14 


Source: 1982 Altman & Weil Survey, at page 61 


> 


The minimum requirement for consideration for appointment to the bench is ten years of practice. 
According to this study, the average income of a lawyer in the third quartile, the standard we have 
adopted for purposes of comparison, was $95,269 for a practitioner who had just completed ten years 
at the bar. Judges are generally appointed from lawyers having 10 to 22 years at the bar. If refer- 
ence is made to the more senior end of the scale in this quartile, reported income in 1981 was consid- 
erably higher. A superior court judge, in that same year, received a salary of $74,900. On the other 
hand, we are aware that the value of a judicial annuity must be weighed and that it constitutes a sig- 
nificant portion of total judicial compensation (See Appendix A). Nonetheless, the prospect of an 
annuity, which may or may not be realized for the reasons discussed later in this report, is not suffi- 
cient to compensate for salary deficiencies in the present. In any event, we know that the level of 
compensation has increasingly stood in the way of some top quality lawyers agreeing to become 
judges. 


This view, and our opinion of the importance of the third quartile, would lead us to make recommen- 
dations for greater increases than we think can be made at one time. We are led to a more modest 
approach by the inadequacy of the statistical base (although we have received informal data on 
income levels which, if anything, would indicate that those set out in the Canadian Bar Association 
table err on the side of modesty), by the possibility that we may be looking at an income peak in 
1981, in view of the economic recession and its impact upon at least some firms, and by the substan- 
tial value of judges’ annuities. 


In contrast, the salary situation up to 1975, particularly as brought up to date by Parliament in that 
year, was not considered a significant impediment to appointment. In its appearance before the 
Commission, the Joint Committee supported the conclusion that workable salary relationships had 
been achieved in that year. While we do not wish to relate judges’ salaries to any in the public ser- 
vice on principle, it is worth noting that the historic relationship between the salaries of superior 
court judges and deputy ministers was restored in 1975, and has since deteriorated from the point of 
view of the judiciary: see Table 3, Brief of the Joint Committee, reproduced on page 6. The formula 
we propose to adopt would restore that relationship. 


In the course of our inquiry, our attention was drawn to recent increases in the salary of the judici- 
ary in the United Kingdom, which have provided British judges with substantial increments. In the 
U.K., the salaries of the higher judiciary are determined by the Lord Chancellor with the consent of 
the Minister for the Civil Service, pursuant to section 9 of the Administration of Justice Act 1973. 
Following is a comparison of the salaries of the judiciary with those of senior grades of the British 
civil service: 


Current Salary Salary 

Salary Aug.1/83 Jan.1/84 
Secretary of the Cabinet £42,000 45,000 48,000 
Permanent Secretary to Treasury 
Permanent Secretary 37,750 40,500 42,750 
Second Permanent Secretary 35,000 37,500 39,500 
Deputy Secretary 30,250 32,500 34,250 
Under Secretary 25,000 26,750 2150 
Lord Chief Justice 52,500 56,500 60,000 
Master of the Rolls 48,250 oi beg ail) 55,000 
Lord of Appeal 
Vice Chancellor 45,500 49,000 52,000 
Lord Justice of Appeal 


High Court Judge 42,500 45,500 48,000 


We note that our recommendations, which would bring the salary of a superior court judge to 
approximately that of a DM3, are consistent with the salary scale adopted in the United Kingdom, 
by which it has been determined that a High Court Judge should be paid the same as the Secretary 
to the Cabinet. 


We accept the 1975 level as satisfactory for that year and recommend that a new base be estab- 
lished in 1985 by applying the Industrial Composite Index to the 1975 figure for the years 1976-83, 
capped by a 6% and 5% increase for 1983 and 1984, respectively. The statutory increase provided 
by Section 19.2 of the Judges Act can then apply for 1986, at which time a further review will be 
undertaken. 


TABLE III 


Comparison of salaries of senior deputy ministers (DM3) and Superior Court judges (1969-1982) 


Annual Salary 

Judges Deputy Ministers (DM3’s) 
Year ($Min) ($Mid) ($Max) 
1967 $28,000 $28,750* 
1968 28,000 iy 
1969 28,000 eal 
1970 28,000 $40,000 $42,000 $44,000 
197] 38,000 42,000 44,000 46,000 
1972 38,000 45,000 45,000 50,000 
1973 38,000 47,500 47,500 55,000 
1974 45,500 50,500 51,250 60,500 
1975 53,000 50,500 S20 60,500*** 
1976 53,000 54,000 60,000 66,000 
1977 55,000 56,400 64,100 70,800 
1978 57,000 58,800 66,500 73,200 
1979 57,000 63,100 70,900 78,700 
1980 70,000 68,900 77,300 85,700 
1981 74,900 84,300 91,750 99,200 
1982 80,100 89,350 97,250 105,150 


(Pay Research Bureau: Rates of Pay in the Public Service of Canada) 


* In 1967, a Deputy Minister’s salary was fixed without reference to a range 
** No figures are available for 1968 and 1969 
*** Deputy Ministers’ salaries were frozen at the 1974 rate for 1975, due to Wage and Price Con- 
trols 


The effect of this recommendation upon judicial salaries will be as follows: 


Salaries TEES 1983! 1983? 9853 
Superior Court $53,000 $84,900 $107,300 $119,0004 
Chief Justice 58,000 92,100 117,430 131,000 
Supreme Court of Canada 63,000 98,100 127,550 142,380 
Chief Justice 68,000 106,600 137,670 153,680 
' Actual 


2 Adjusted by ICI to 1982 plus 6% 

> Based on an increase of 126% for the period 1975 to 1985, i.e., Industrial Composite with 6% and 
5% maxima for 1983 and 1984 

* As opposed to approximately $95,000, if legislation remained unchanged 


We note that the merger of county and district courts with the superior courts of the provinces will 
shortly result in only three provinces — Ontario, British Columbia and Nova Scotia — retaining 
courts at this level. We also note that the jurisdiction of such county courts as remain is coming 
increasingly closer to that of the superior courts. 


We recommend that the salaries of judges of the county and district courts should be calculated by 
reference to the same formula as has been applied with respect to the salaries of the judges of the 
superior courts, but that an absolute differential between the county and district courts and the 
superior courts be fixed at $5,000, such differential to be retained until review by the next triennial 
commission. Accordingly, a Chief Judge would receive the salary of a Chief Justice of a superior 
court less $5,000, while the other judges would receive $5,000 less than puisne judges. 


At present, the judges of the Federal Court of Canada receive a taxable allowance of $2,000 to off- 
set provincial subventions paid to members of the superior courts in four provinces. We believe that 
our recommendations represent a full salary proposal for federally-appointed judges. We also believe 
that it is undesirable for such judges to receive any extra compensation from the provinces. Feder- 
ally-appointed judges should be entirely federally-paid. To deal with both points, we recommend 
that the present taxable allowance paid to judges of the Federal Court be eliminated. We also 
recommend that the four provinces which pay similar allowances to federally-appointed judges be 
asked to discontinue the practice. 


We do this, even though we recognize that provincial payments might partly offset the high cost of 
living in some jurisdictions. We believe these variations from one part of the country to another do 
create difficulties. This is particularly obvious in the large urban centres, where there is the addi- 
tional factor that judicial salaries cannot seriously compete with the incomes of lawyers in the major 
firms. On the whole, however, we have concluded that we should not recommend regional variations 
in judicial salaries, so as to avoid the creation of different classes within the judiciary. We also see a 
practical problem in determining the criteria which might justify such variations. We nonetheless 
recognize the difficulty of setting average salaries appropriate to all areas of the country, and recom- 
mend that the next triennial commission address this issue further. 


THE TAXATION OF NEW JUDGES 


In the course of its discussions with the Joint Committee on Judicial Benefits of the Conference of 
Chief Justices and the Canadian Judges Conference, and with the Special Committee of the 
Canadian Bar Association, the Commission was apprised of the disincentives to accepting judicial 
appointment brought about by our present system of taxation. If the newly-appointed judge is not 
aware of the tax implications of winding up his practice on accepting judicial office, he may find 
himself faced with a crippling tax bill in his first year as judge which may largely deplete the invest- 
ment of his professional lifetime. If a practitioner approached to accept a judicial appointment is 
aware of the tax implications, he may determine that he cannot afford to become a judge. Either sit- 
uation is undesirable. We accordingly adopt the recommendation of the Dorfman Committee that 
alleviation of the current burden of taxation imposed upon a judge in his first year in office be 
effected by a specific amendment to the Judges Act. 


The income for tax purposes of a newly-appointed judge may include proceeds of the disposition of 
his practice, his 1971 receivable reserve at the end of the the preceeding year and the income from 
more than one year if the practice in which he was engaged had a fiscal year other than the calendar 
year. The first of these may include some capital gain, and all of these impacts of appointment occur 
in the nature of things rather peremptorily without much scope for tax planning. 


In some cases the taxable income does not represent current cash flow and hence presents tax pay- 
ment problems. We therefore believe a simple approach giving some tax relief to the newly 
appointed judge is desirable. 


We recommend that, if possible by amending the Judges Act, a maximum tax rate for provincial 
and federal income taxes together of about 25% be imposed on the following types of income: 


—1971 account receivable reserve 
—unbilled work in progress calculated at the date of appointment 
—depreciation recapture on disposition of business assets 


—deferred practice income, i.e., practice income earned prior to January | of the year of appoint- 
ment, but not taxed in a preceding year (determined on a proration basis) 


Thus a new judge appointed in a year whose partnership year-end was January 31, would be entitled 
to the special rate on 11/12 of his practice income for the year ended January 31. 


We believe the best way to achieve this nearly 25% rate would be to deem one-half of the forms of 
taxable income of the sort referred to above to be non-taxable, so as to bring into play Section 81(1) 
of the Income Tax Act. We recommend that Quebec be asked to make a similar provision in relation 
to its taxation of these forms of income. 


We also believe that it would be useful for those considering appointment to have available to them a 
description of the tax and other implications of accepting an appointment. The nature of the judicial 
appointment process does not give the candidate much time for consideration of these matters, and 
hence we recommend that the Minister have prepared and available for candidates such an informa- 
tion bulletin. 


JUDICIAL ANNUITIES 


At present, Section 23 of the Judges Act authorizes the conferral of an annuity equal to two-thirds 
of the salary annexed to the office of a judge at the time of his resignation, removal or ceasing to 
hold office, upon any judge who 


(a) has continued in office for fifteen years and has attained the age of 65, if he resigns his 
office; 


(b) has continued in office for fifteen years but has not attained the age of 65, if his resignation 
is conducive to the better administration of justice or is in the national interest; 


(c) resigns or is removed as a result of becoming afflicted with a permanent disability prevent- 
ing him from executing his office; or 


(d) has reached the age for mandatory retirement, if he has held office for at least ten years. 


If a judge reaches mandatory retirement age without fulfilling the last condition, he is entitled to an 
annuity pro-rated on the basis of the number of years he has held office. 


Section 29.1 of the Judges Act, enacted in 1975, initiated the imposition of contributions by the 
judiciary towards their annuities, which to that point had been wholly non-contributory. Although 
the measure did not receive Royal Assent until December 20, 1975, it was made retroactive to 
require all judges appointed from the date the bill was first introduced in Parliament (February 17, 
1975) henceforth to contribute at the rate of 6% of salary towards their own annuities and at the 
rate of a further 12% towards annuities for spouses and dependents. Judges appointed before Febru- 
ary 16, 1975 were required to contribute only at the rate of 112%. 


The Commission views judges’ annuities as an important part of their total compensation. We do not 
consider the issue of contributions to annuities as in any way affecting the independence of the 
judiciary. As has been the conclusion of previous advisory committees, however, we consider a long- 
standing differential between judges doing the same work to be inappropriate, and as leading to the 
creation of two classes of judges. We therefore believe that all judges should contribute at a rate of 
14%, the rate now applicable to judges appointed prior to February 16, 1975. 


With the Dorfman and de Grandpré Committees, we feel that those judges who have contributed at 
the higher rate since 1975 should be reimbursed the excess of their contributions over 14% with 
interest at National Revenue tax refund rates compounded annually. We further recommend that 
the non-tax paid part of such contributions should be transferrable to a Registered Retirement Say- 
ings Plan in order to minimize the negative tax effect of the lump sum payment, without otherwise 
affecting the rights a judge may have with regard to an R.R.S.P. in the year of refund. 


We indicated earlier that the value of a judicial annuity was to be taken into consideration in any 
examination of total compensation for the judiciary. The table in Appendix A shows that in some 
cases the value of an annuity is very high, a factor which might have led us to suggest salaries at a 
level lower than we have recommended. However, it is our view that the emphasis in any consider- 
ation of judicial salaries and benefits should be on current salary, rather than on prospective ben- 
efits. For many judges, particularly those in the large urban centres and in areas with a high cost of 
living, cash flow is an increasing problem. We therefore feel that salaries should be significantly 
increased, while less emphasis should be placed upon the value of an annuity. We believe that some 
of the very high values of annuity should be modified accordingly, and that 15 years is a better mini- 
mum period than ten for entitlement to a full annuity. Similarly, we would recommend that the 
annuity of those who retire with fewer than 15 years of service should be based on the proportion of 
their years of service to the 15 year minimum. 
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We have been made aware of at least one recent case in which a judge, after holding office for over 
ten years but less than fifteen, resigned his office and was thereby disentitled from receiving any 
benefit apart from the return of his contributions. We feel it is unfair that an individual who has per- 
formed dedicated service to the public in the execution of his office should not be entitled to some 
pension benefit with respect to his years of service. 


We accordingly recommend that a judge with no final qualification for retirement should be 
entitled to a partial annuity after completing ten years of service on the bench, that annuity to be 
calculated on the basis of his number of years of service expressed as a fraction of the total number 
of years he would have served had he remained on the bench for a minimum of fifteen years or until 
age 65, whichever is the later. He would thereupon be entitled to a partial annuity at age 65 based 
upon the product obtained by applying that fraction to the annuity he would have been entitled to 
had he been eligible for retirement in the year he left the bench, with indexing commencing in the 
year in which he first receives payment of annuity benefits. Widow’s and dependents’ annuities 
would be calculated on the same basis. 


Such a measure would prevent abuse of ss.23(1)(b), and at the same time provide an incentive to a 
judge to make a commitment to his office for a minimum term of ten years. We were impressed by 
submissions from the judiciary that a judgeship should be considered a lifetime career. We would 
not be in favour of vesting for judicial annuities after a period shorter than ten years, despite the cur- 
rent trend towards immediate vesting in both the public and the private sector, in order to discour- 
age the possibility that a judgeship be viewed merely as a stepping-stone in a legal career. We feel 
that our recommendation for partial annuities is justified in light of the comparative youthfulness of 
many judges appointed over the past ten years. These appointments have resulted in the establish- 
ment of a cadre of young men and women on the bench who will still be far short of the usual age for 
retirement after completing fifteen years in office. The provision of a partial annuity would compen- 
sate them in some measure if, after serving a minimum of ten years as judge, they should determine 
to relinquish their judicial office. Despite our hope that these judges would remain until normal 
retirement, we feel that a judge ought not to be penalized unduly by reason of his age, nor should he 
be kept unwillingly in office. 


Finally, we agree that a spouse’s annuity should not be suspended in the event she remarries. We 
accordingly adopt the recommendation of the de Grandpré Report that ss.25(3) of the Judges Act be 
repealed. 


REPRESENTATIONAL ALLOWANCES 


An aggregate allowance for representational expenses incurred by the chief justice of a court or by a 
judge acting on his behalf, by a puisne judge of the Supreme Court of Canada, by a chief judge of a 
county court, and by the senior judges of the Supreme Court of the Yukon Territory and of the 
Supreme Court of the Northwest Territories is presently provided by subsections 20(4) and (5) of 
the Judges Act. The current aggregate permitted for each category is as follows: 


(a) othe Chief Justicesoit@anada ows. 9:05 case eee oe tl ee $5,000 
(b) each puisne judge of the Supreme Court of Canada .......00.00..0....... Pee ror 2,500 


1] 


(c) the Chief Justice of the Federal Court of Canada, the chief justice of each 
province, and the Chief Justice of the Supreme Court of Prince Edward 


Psraeney. ees re Fee, Ol te ND ot ug (Oe ere pmiye 3,500 
PERE TCM OLNCTCHICMIUSLICE. OL A COURS .<b.sc-chsus syed. devones ncaa antett ve oeeuitiehen ke 2,500 
(e) the senior judge of the Supreme Court of the Yukon Territory and the sen- 

ior judge of the Supreme Court of the Northwest Territories, each .............. 2,500 
ii mecaCnn WciUGLC.O1.4, COUNLY OF. GISETICL COUT 1.4. eG-ia ests aden aie eee 2,500 
(2) mene semor county. court judge ofa province s.2....a8 cen ee 2,500 


This allowance is designed to reimburse a judge for expenses actually incurred by him for travelling, 
hospitality and related amounts in connection with the extra-judicial obligations and responsibilities 
that devolve upon him by virtue of his office. 


The Commission heard with considerable disquiet of the inadequacy of the present scale of allow- 
ances. We consider it unseemly that a chief justice should be required to absorb from his after-tax 
resources expenses he has incurred on behalf of his court or on behalf of the government of his prov- 
ince or country. In view of the wide regional variation in such expenditures, no further attempt 
should be made to establish a scale for such allowances. It is our recommendation that in place of 
the present ceiling on representational allowances, actual expenses certified by the chief justice be 
reimbursed under this head. We further recommend that the Canadian Judicial Council be asked to 
develop guidelines for the use of the representational allowance. 


CONFERENCE ALLOWANCES 


Section 22 of the Judges Act authorizes payment of the expenses incurred by judges for attendance 
at two kinds of conferences, meetings or seminars. With respect to the first category, those a judge is 
expressly authorized by law to attend, he is entitled to be reimbursed for his reasonable travelling 
and other expenses actually incurred in so attending. With respect to the second category, those a 
judge may attend with the approval of the chief justice or chief judge of the court, he is entitled to be 
reimbursed as above, subject to the imposition of an aggregate amount by court. In the case of 
judges of the provincial superior and county courts, the aggregate amount available as a conference 
allowance in any year is the greater of the product obtained by multiplying the number of judges of 
that court by the sum of $350, and $3,000. 


In terms of the cost of transportation alone, the Commission feels that the present amount is inade- 
quate. While it might logically be assumed that the current maximum would impose greater con- 
straints upon the smaller courts, in fact the larger courts suffer at least equally by reason of having 
to establish individual priorities for attendance at such conferences among a greater number of 
judges. A judge in such circumstances may be prevented from attending a meeting from which both 
he and his court would benefit through lack of resources in the conference budget. We recommend 
that the product be increased by establishing a multiplier of $500, and a minimum of $5,000 per 
court. 
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REMOVAL ALLOWANCES 


A removal allowance is payable to a judge under Section 21.1 of the Judges Act for moving and 
other expenses incurred in assuming his duties as judge or by reason of his being reassigned to a 
place other than that at which he resided prior to his reassignment. A certain measure of flexibility 
is afforded to this allowance by providing that the types of expenses contemplated shall be prescribed 
by regulation. Pursuant to this authority, the Judges Act (Removal Allowance) Order has been 
enacted. The Order deals in a comprehensive fashion with the expenditures which shall be reimburs- 
able out of this allowance, and has the additional advantage of being readily amended, as required 
from time to time. 


We are informed that the removal allowance is functioning adequately. Accordingly, we have no 
general recommendations to make, apart from the suggestion that the terms of the Removal Allow- 
ance Order continue to be closely monitored, so that it may respond quickly to changing economic 
conditions. 


We do have a specific recommendation to make, however, with respect to its application to the 
judges appointed to the Yukon Territory and the Northwest Territories. Unlike all other members of 
the federally-appointed judiciary, the northern judges may normally expect to be reassigned after a 
number of years to the bench of another jurisdiction. In such a case, moving expenses incurred in 
taking up his new appointment would be reimbursable to a judge under the Removal Allowance 
Order. However, should a judge remain in the north until his retirement, there is presently no provi- 
sion in the Judges Act which would permit him to be reimbursed for his expenses in returning to the 
south. Similarly, should a northern judge die in office, his widow and dependents are not entitled to 
assistance in relocating. We recommend that these anomalies be removed by an appropriate amend- 
ment to the Judges Act. 


INCIDENTAL AND OTHER ALLOWANCES 


The 1981 amendments to the Judges Act introduced, effective April 1, 1979 and for subsequent 
years, an accountable allowance in the amount of $1,000 “for reasonable incidental expenditures 
that the fit and proper execution of his office as judge may require”. The allowance was originally 
intended to be applied against the cost of court attire, law books and periodicals, membership in 
legal and judicial organizations, and other like expenditures. These categories have now been broad- 
ened to include other expenses not recoverable under any other provision of the Judges Act and 
which may relate to the execution of judicial functions. 


We approve the greater flexibility which is being addressed to the administration of this allowance. 
In view of the fact that it is a recent innovation, we recommend no change in the base amount at this 
time. 


We received the benefit of separate representations by Mr. Justice T.D. Marshall of the Supreme 
Court of the Northwest Territories on behalf of himself and his northern colleagues as to the 
adequacy of the $4,000 non-accountable allowance provided by ss.20(2) of the Judges Act. In view 
of the higher cost of living in the north, and the difficulties northern judges and their families 
encounter as to transportation and housing, this allowance does not adequately compensate the 
judges for the increased level of their expenses. The most immediate problem appears to be the avail- 
ability of adequate housing. 
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At present, judges in the north are entitled to rental accommodation in federally-owned housing on 
the same basis as civil servants posted to the north. We were unimpressed by the quality of housing 
made available to members of the judiciary in the north. We feel that it is important for the dignity 
of the office which they hold that the judges be given accommodation appropriate to their stature in 
the community. We strongly recommend that the quality of housing made available to the judiciary 
be considerably upgraded, and that it be reasonably comparable, by northern standards, to the hous- 
ing of judges elsewhere in the country. If such accommodation cannot be obtained on a rental basis, 
we are prepared to recommend that the judges be permitted to obtain their own housing, and that 
the northern allowance be increased to offset the loss of any subsidy of which they may now have the 
benefit. 


SABBATICAL OR EDUCATIONAL LEAVES 


It is the understanding of the Commission that a system of periodic educational leaves is to be 
instituted on a trial basis, under the general supervision of the Canadian Judicial Council. We have 
studied the proposal made by the Conference of Chief Justices dated September 14, 1982, and agree 
with the Joint Commitee on Judicial Benefits of the Conference of Chief Justices and the Canadian 
Judges Conference that it would be premature to deal further with this issue at this time. 


ELECTION OF CHIEF JUSTICE OR CHIEF JUDGE 


Clause 5 of the itemization in the terms of reference of the Commission required that we inquire into 
the adequacy of Section 20.3 of the Judges Act, whereby the chief justice or associate chief justice of 
a provincial superior court, or the chief judge of a county or district court, could elect to relinquish 
his duties as such and thereafter assume only the duties of a puisne or ordinary judge of the court. 
At the time the Commission was appointed, a minimum term of ten years as chief justice or chief 
judge was required before this option could be exercised. However, Bill C-166, which became law in 
June 1983, contains an amendment reducing the term required under Section 20.3 to five years. The 
Commission accordingly feels that it is unnecessary at this time to make any recommendation on 
this item. 


ALTERNATIVES FOR FIXING JUDICIAL COMPENSATION 


We were greatly impressed by the procedure which has been adopted by the State of New South 
Wales in Australia, whereby an independent Remuneration Tribunal is empowered to address the 
issue of salaries for the judiciary, amongst others. The Tribunal thereafter makes its report, and 
unless there is specific objection to its recommendations by fifty per cent of the legislature, after the 
passage of a fixed time the recommendations become law. This procedure, known as proceeding by 
way of a negative resolution, would appear to be a desirable innovation in dealing with judicial sal- 
aries and benefits. 


Section 100 of our Constitution Act states: 


The Salaries, Allowances and Pensions of the Judges of the Superior, District, and County 
Courts (except the Courts of Probate in Nova Scotia and New Brunswick), and of the 
Admiralty Courts in Cases where the Judges thereof are for the Time being paid by Sal- 
ary, shall be fixed and provided by the Parliament of Canada. 


We are advised that the wording of this section precludes the adoption of the negative resolution 
procedure in Canada. The section is interpreted as requiring the active participation of Parliament in 
fixing the level of judicial salaries, allowances and pensions. We do not feel, however, that this 
should be a final barrier to the adoption of such a procedure. The New South Wales procedure 
appears to be an efficient way of dealing with judicial salaries. We therefore recommend that the 
possibility be addressed of developing a similar formula for the adjustment of judicial remunera- 
tion, including the need for a constitutional amendment, which formula would in no way derogate 
from Parliament’s overall control. 


All of which is respectfully submitted, this sixth day of October, 1983. 


Otto Lang 
Sydney Jackson 
Paul Martin 
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SUMMARY OF RECOMMENDATIONS 


1. That a new base for the salaries of superior court judges be established in 1985 by applying the 


Industrial Composite Index to 1975 salary levels for the years 1976-83, capped by 6% and 5% 
increases for 1983 and 1984, respectively. 


2. hat the salaries of county and district court judges be calculated by reference to the same for- 


mula as has been applied with respect to the salaries of judges of the superior courts, but with an 
absolute differential of $5,000. 


3. That those provinces which continue to provide extra compensation to members of the federally- 


appointed judiciary be asked to discontinue this practice, and that the $2,000 allowance to Federal 
Court judges be removed. 


4. That the next triennial commission address the issue of regional and cost of living variations for 
judicial salaries and allowances. 


5. That one-half of the income additionally taxable in the year of appointment be deemed exempt 
from taxation for purposes of Section 81(1)(a) of the Income Tax Act and that the Province of Que- 
bec be asked to make a similar provision in regard to its income tax law. 


6. That the Minister of Justice have an information booklet prepared and distributed to all lawyers 
who may be approached to accept judicial appointment. 


7. That judges who have contributed to annuities since 1975 be reimbursed the excess of their con- 
tributions over 112% with interest at National Revenue tax refund rates compounded annually, and 
that the non-tax paid part of such contributions be transferrable to a Registered Retirement Savings 
Plan without otherwise affecting the rights a judge may have with regard to an R.R.S.P. in the year 
of refund. 


8. That a judge be entitled to a full annuity only after serving a minimum of fifteen years in office. 


9. That partial annuities be provided to any judge who leaves the bench after serving at least ten 
years, such annuities to be calculated by reference to his years of service expressed as a fraction of 
the total number of years he would have served had he remained on the bench for a minimum of fif- 
teen years or until age 65, whichever is the later. 


10. That subsection 25(3) of the Judges Act, which suspends a spouse’s annuity in the event she 
remarries, be repealed. 


11. That actual expenses certified by the chief justice be reimbursed from the representational 
allowance, and that the Canadian Judicial Council be asked to develop guidelines for the use of this 


allowance. 


12. That the conference allowance be increased by establishing a multiplier of $500, and a mini- 
mum of $5,000 per court. 


13. That the Judges Act be amended to provide for payment of a removal allowance to a northern 
judge upon retirement, and to the spouse and dependents of a northern judge who has died in office, 


to assist relocation. 
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14. That the quality of housing made available to northern judges be considerably upgraded, and 
that it be reasonably comparable, by northern standards, to the housing of judges elsewhere in the 
country. 


15. That the possibility be addressed of developing a formula for the adjustment of judicial remu- 
neration similar to that in effect in New South Wales, which formula would in no way derogate 
from Parliament’s overall control. 


Be Department of Insurance Département des assurances 
Canada Canada 


Ottawa, Canada 
K1A OH2 


APPENDIX A 
Annuities pursuant to the Judges Act 


Sample normal actuarial costs (contribution rates) expressed as a percentage of salary 
(payable from appointment to retirement) 


Years of Service 
Retirement Age 


10 15 20 ZS 30 

tks M 67.8 47.6 36.6 29.4 24.0 
ie 59.0 39738 29.0 Mages 18.6 

70 M 76.3 Sze 391 30.7 24.7 
le 1270 47.8 Boel 27.4 Ligne 

65 M Sie2 Dons 43.0 330 26.8 
ie 86.5 56.8 41.6 3225 26.1 


Actuarial Assumptions 


Rate of interest: 6.5% 
Rate of increase in salaries: 5% 
Rate of increase in Consumer Price Index (Indexing): 3.5% 
Retirement Age: Age at which pension commences, provided a judge has survived to this age with- 
out becoming disabled 
Mortality: 1971 GMA Table (rated up 3 years for disabled) 
Disability: Probability assumed equal to rate of mortality 
Proportion married: 1977 Public Service Superannuation basis 
Relative ages of spouses: Wife three years younger 
Remarriage: Ignored 
Children: Ignored 
Minimum (Return of Contributions) benefit: Ignored. 
Benefits Valued: (a) Annuity on disability or retirement equal to two-thirds final salary; 
(b) annuity to surviving spouse equal to one half the annuity that was payable toa 
deceased judge or would have been payable if he or she had become entitled to 
a full annuity at the date of death; 
(c) return of 7% contributions with interest at 4% on death without survivor prior 
to retirement age. 


September 1, 1983 


Walter Riese 
hief Actuary 
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